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Before: GOODWIN, RYMER, and T.G. NELSON, Circuit Judges.

Scott Augafa appeals the district court’s denial of his 28 U.S.C. § 2255

motion on the ground that his Fifth and Sixth Amendment rights to counsel and

due process were violated by the magistrate judge’s failure to appoint counsel for
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part of a 28 U.S.C. § 2255 evidentiary hearing.  The evidentiary hearing was to

determine whether trial counsel was ineffective in advising Augafa about the

safety valve, U.S.S.G. § 5C1.2, or failing properly to argue for safety valve relief

at sentencing.  However, as the district court held, Augafa’s 1988 conviction for

Harassment was properly included in his criminal history calculation.  That ruling

is not certified for appeal.  The Harassment conviction put Augafa into a criminal

history category of II, which made him ineligible for safety valve relief as a matter

of law.  U.S.S.G. § 5C1.2(a)(1).  For this reason, he cannot have been prejudiced

by counsel’s failure (if any) to explain cooperation adequately.  Strickland v.

Washington, 466 U.S. 668 (1984).  Therefore, neither the conduct nor outcome of

the evidentiary hearing has any bearing on the relief sought in Augafa’s § 2255

petition.  The appeal is accordingly moot.

DISMISSED.  
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